=00 

ioo 

-to 

=o 


UNIVERSITY  OF  TORONTO 

FACULTY  of  LAW 


-to 

-o 


-to 

.r^ 


=oo 


Entertainment  Law 


Casebook 


Winter  2011 


VOLUME  2 


Susan  H.  Abramovitch 


Gowling  Lafleur  Henderson  LLP 
Suite  1600, 1  First  Canadian  Place 
100  King  Street  West 
Toronto,  ON  M5X  1G5 


susan.abramovitch@gowlings.com 


JAN  -  3  2011 


FACULTY  OF  LAW 
1  UNIVERSITY  OF  TOROMTn 


UNIVERSITY  OF  TORONTO 

FACULTY  of  LAW 


Entertainment  Law 
Casebook 
Winter  2011 

VOLUME  2 


Susan  H.  Abramovitch 


Gowling  Lafleur  Henderson  LLP 
Suite  1600, 1  First  Canadian  Place 
100  King  Street  West 
Toronto,  ON  M5X  1G5 

susan.abramovitch@gowIings.com 


TABLE  OF  CONTENTS 


Page 

1 .  Syllabus  6 

2.  Introduction  9 

(i)  Exclusive  License  Agreement  10 

3.  Music  (1)  &  (2)  11 

(i)  The  Music  Industry  12 

(ii)  General  Comments  About  the  Fact  Situation  43 

(iii)  Fact  Situation  1 :  Attack  of  the  Astral  Bazaar  44 

(iv)  Fact  Situation  2:  Scott  Soul  70 

(v)  Recommended  Reading  90 

4.  Film  and  Television  (1)  91 

(i)  Director  Agreement  92 

(ii)  Location  Agreement  102 

(iii)  Series  Option  Agreement  105 

(iv)  Writer's  Agreement  1 1 8 

(v)  Executive  Producer  Services  Agreement  130 

(vi)  Management  Agreement  137 

(vii)  Purchase  Option  Agreement  142 

(viii)  Case  Study:  Billable  Hours  164 

5.  Film  and  Television  (2)  237 

(i)  An  Overview  of  International  Treaty  Co-Productions  238 

(ii)  Essential  Enquiries  in  Production  Financing  25 1 

(iii)  Co-Production  Agreement  259 

(iv)  Interparty  Agreement  279 

(v)  Financing  Plan 


317 


-2- 


Page 

6.  Music  (3)  318 

(i)  '360  deals'  offer  new  options  for  artists  in  recording  industry  319 

(ii)  The  5  "W's"  of  360  Agreements  321 

(iii)  Recording  Agreement  330 

(iv)  Co-publishing  Agreement  356 

(v)  Management  Agreement  373 

(vi)  Class  Exercise:  Hotwork  380 

(vii)  Class  Exercise:  One-Armed  Men  447 

7.  Personality  Issues  476 

(i)  Misappropriation  of  Personality  477 

(ii)  Misappropriation  of  Personality  Postscript  493 

(iii)  "Measure  would  protect  celebrities"  494 

(iv)  "It's  unlikely  Kurt  Cobain  is  loitering  in  heaven"  495 

(v)  "Carol  Burnett  Can't  Stop  Stewie"  497 

(vi)  "Celebrities  Attracting  a  Chorus  of  Booze"  499 

(vii)  "Knievel,  West  try  to  settle  lawsuit"  501 

(viii)  "Colin  Farrell  sues  Price  is  Right  model"  502 

(ix)  "Heirs  Don't  Have  Publicity  Rights  to  Marilyn  Photos"  504 

(x)  Supplemental  -  Personality  Issue  Cases  506 

(xi)  Gould  Estate  v.  Stoddart  Publishing  Co.,  (1996)  74  C.P.R.  (3d)  206  510 

(Ont.  Crt.  Gen.  Div.) 

(xii)  Gould  Estate  v.  Stoddart  Publishing  Co.,  (1998)  161  D.L.R.  (4th)  321  517 

(Ont.  C.A.) 

(xiii)  Selected  Jurisprudence  524 

(xiv)  Bibliography  of  Journals  525 


-3- 


(XV) 

"Sarkozy  loses  'voodoo  doll'  case 

528 

8. 

Book  Publishing 

529 

(i) 

Notice 

530 

9. 

Doing  Deals  with  ‘A’  Level  Star  Talent 

531 

0) 

Presentation  on  Doing  Deals  with  ‘A’  Level  Star  Talent 

532 

(ii) 

Class  Exercise:  Mona  Films  Inc. 

544 

10. 

Videogaming 

556 

(i) 

Publishing  Agreement 

557 

11. 

Copyright  Reform 

574 

(0 

WIPO  Consultation  Timeline 

575 

00 

WIPO  Implementations 

580 

(iii) 

WIPO  Copyright  Treaty  (WCT) 

582 

(iv) 

WIPO  Performances  and  Phonograms  Treaty  (WPPT) 

591 

(v) 

WIPO  Treaties:  Bringing  Copyright  into  the  New  Millennium 

604 

(vi) 

Anti-Counterfeiting  Trade  Agreement 

606 

(vii) 

Section  92  Report:  Copyright  Act  Review 

630 

(viii) 

BHI-C32  Backgrounder 

687 

(ix) 

Bill  C-32:  An  Act  Respecting  Copyright 

700 

(x) 

Legends  and  Reality  about  the  1996  WIPO  Treaties  in  Light  of  Bill  C-32 

825 

12. 

Collective  Licensing 

843 

(i) 

Report  on  Copyright  Collectives 

844 

(ii) 

Selected  Copyright  Board  Certified  Tariffs 

868 

(iii) 

Selected  Proposed  Tariffs  with  the  Copyright  Board 

926 

(iv) 

AVLA  101  Presentation 

989 

(v)  Sample  AVLA  Non-Interactive  Webcast  Agreement 


1014 


-4- 


13.  Exam  Review 


1022 


(i)  2010  Exam 


1023 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/entertainmentlaw02abra 


LECTURE  13 


Exam  Review 

2010  Exam 


SUSAN  ABRAMO  VITCH 


UNIVERSITY  OF  TORONTO 
FACULTY  OF  LAW 


PAGE  1  OF  1 1 


TIME:  9:30 -12:30  pm 

ANNUAL  EXAMINATIONS,  2009-2010,  APRIL  2010 
ENTERTAINMENT  LAW 
Examiner:  Professor  Abramovitch 


NOTE:  1.  You  may  use  any  kind  of  material  you  wish  during  the  examination,  for  example,  notes, 

the  casebook,  and  texts,  except  books  owned  by  the  library. 

2.  The  exam  is  composed  of  three  parts,  which  are  of  differing  value.  Part  one  is  divided 
into  two  sub-questions.  Part  two  is  divided  into  six  sub-questions.  Part  three  is  divided 
into  two  sub-questions.  You  must  answer  ALL  three  parts  and  ALL  sub-questions 

3.  Cell  phones,  pagers  and  other  communication  devices  are  prohibited  in  exams.  Cell 
phones  are  not  permitted  as  a  time  keeping  device,  therefore  should  not  be  visible  on  the 
desk  during  an  examination.  Communication  devices  left  on  the  desk  during  an  exam  may 
be  removed  by  the  invigilator. 

4.  Before  you  begin,  ensure  that  you  have  written  your  pseudoname,  course  name,  and 
the  number  of  the  booklet  on  each  examination  booklet  and  the  name  of  the  instructor  on 
the  first  booklet.  If  you  request  an  additional  booklet(s)  during  the  examination,  write  the 
required  information  on  the  booklet  at  the  time  you  receive  it.  No  time  will  be  permitted  for 
this  at  the  end  of  the  examination. 

5.  During  the  examination,  only  one  student  at  a  time  is  permitted  to  leave  the  examination 
room.  No  student  may  leave  within  fifteen  minutes  of  the  conclusion  of  the  examination. 

6.  At  the  end  of  this  examination,  the  invigilator  will  ask  you  to  stop  writing,  count  the  total 
number  of  booklets  used,  record  this  on  the  front  of  the  first  booklet,  and  insert  all  booklets 
into  the  first  booklet.  For  students  who  are  typing  their  examination,  the  invigilator  will  ask 
you  to  stop  typing  and  exit  Examsoft.  You  will  then  remain  seated  and  quiet  until  all  the 
examination  papers/envelopes  are  collected.  The  invigilator(s)  will  let  you  know  when 
you  can  leave  the  examination  room. 

7.  Time  limits  will  be  strictly  enforced.  Students  who  continue  to  write  or  type  after  the 
examination  has  ended  will  have  their  answer  booklets/examination  envelope  collected 
separately  and  may  be  subject  to  a  penalty. 

...continued  page  2 
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There  are  a  total  three  parts  to  this  exam,  of  differing  values.  Part  one  is  divided  into  two  sub¬ 
questions.  Part  two  is  divided  into  six  sub-questions.  Part  three  is  divided  into  two  sub¬ 
questions.  You  must  answer  ALL  three  parts  and  ALL  sub-questions.  Use  your  time  wisely. 

PART  ONE  (45  MARKS) 

[NOTE:  THE  RELEVANT  RECORDING  AGREEMENT  IS  ATTACHED  TO  THE  END  OF  THIS  EXAM 
AS  ‘APPENDIX  I’] 

Jerry  Sizzler  is  a  musician  who  has  had  some  success  on  the  so-called  “indie"  scene.  Jerry  has 
a  loyal  following  which  follows  her  from  gig  to  gig  across  the  Eastern  United  States,  although  she  is  not 
well  known  in  the  rest  of  the  United  States.  She  has  not  yet  released  any  independent  albums.  Ted  is 
the  talent  scout  for  Pacific  Records,  a  major  label  based  in  Los  Angeles  who  recently  discovered  Jerry. 
This  discovery  led  to  interest  on  the  part  of  other  major  record  companies  and  a  “bidding  war"  ensued. 
Jerry  feels  a  great  degree  of  loyalty,  however,  to  Ted  and  Pacific  Records  and  is  reluctant  to  accept  a 
proposal  from  another  record  company,  even  if  it  contains  better  terms  than  those  which  Pacific  is  willing 
to  offer.  You  are  retained  by  Jerry  to  negotiate  her  record  deal  with  Pacific. 

Before  you  have  had  a  chance  to  meet  with  Jerry  and  her  manager,  Chris,  they  attended  a  lunch 
with  the  President  of  Pacific  Records.  Everything  was  going  just  great.  At  the  end  of  the  lunch  the 
conversation  turned  to  business.  Chris  spelled  out  their  demands.  Among  them,  and  of  considerable 
importance  to  Jerry  personally,  was  the  so  called  “penny  rate”  for  CDs  -  i.e.,  Jerry  wanted  to  know  exactly 
what  she  was  going  to  get  paid  for  every  CD  that  was  sold  and  she  wanted  to  be  guaranteed  a  very  good 
rate  per  CD.  Although  digital  downloading  through  iTunes  and  its  ilk  was  becoming  more  prevalent  in  the 
marketplace,  Jerry  knew  that  the  majority  of  legal  sales  of  records  was  still  in  the  physical  format  of  CDs. 
With  a  show  of  genial  bluster,  the  President  grabbed  a  napkin,  pulled  out  a  pen  and  scribbled  out  exactly 
the  following  words:  “Pacific  Records  will  pay  you  on  Net  Sales  of  records  a  royalty  of  14  computed  by 
multiplying  the  Suggested  Retail  List  Price  less  the  deductions  as  normal  in  Pacific  Records’  standard 
contracts.”  The  President  thought  and  said  he  would  most  likely  release  Jerry’s  record  at  the  suggested 
retail  price  of  $17.98.  After  lunch  Jerry  inspected  the  napkin  more  closely.  "Chris”,  she  asked  her 
manager,  “what  the  hell  do  these  weasel  words  mean?”  She  was  pointing  to  the  words  "deductions  as 
normal”.  "I  dunno,"  he  said,  “but  14  points  sounds  pretty  good  to  me!”  “Hmmm,"  thought  Jerry  and  off 
she  went  to  meet  with  you,  her  lawyer. 

After  the  opening  pleasantries  are  over,  Jerry  gets  right  down  to  business.  “I’ve  been  reading  a 
lot  of  books,”  she  says,  “about  this  sleaze-bag  industry  and  I  don’t  trust  any  of  them.  What  does 
'deductions  as  normal’  mean?”  With  your  vast  experience  in  the  music  business,  you  know  that  before 
Pacific  (or  indeed  virtually  every  record  company  in  North  America)  calculates  a  CD  royalty  they  deduct 
25%  from  the  SRLP  (which  they  call  a  “packaging  deduction").  You  also  know  that  in  calculating  “Net 
Sales”  Pacific  normally  deducts  15%  of  the  records  they  sell  to  retailers  -  in  other  words  Pacific  only  pays 
an  Artist  for  85  out  of  every  100  that  it  sells  to  retailers,  notionally  on  the  basis  of  “free  goods".  You 
explain  this  to  her.  Jerry  ponders  that  and  asks  you,  “Yeah  ....  so  what  does  that  mean  I  am  going  to  get 
for  each  record  they  sell?”  You  grab  your  calculator  and  punch  in  17.98  multiplied  by  .75  multiplied  by  .85 
multiplied  by  .14.  You  inform  Jerry  that  she  can  expect  to  receive  $1 .60  per  CD  sold. 

After  you  have  given  Jerry  her  answer  she  is  delighted.  You  have  been  able  to  advise  her  that 
the  penny  rate  is  very  solid;  top-notch  in  fact.  Right  then  and  there  she  picks  up  the  phone  in  your  office 
and  calls  the  President  and  before  you  can  say  a  word  announces  she  will  accept  the  offer.  You  deftly 
snatch  the  phone  from  Jerry’s  hands,  introduce  yourself  and  remind  the  President  that  of  course  you  will 
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want  to  see  a  full  deal  memo  and  that  all  negotiations  are  subject  to  the  negotiation  of  a  long  form 
agreement.  As  you  hang  up  you  discover  the  manager  on  your  other  line  gleefully  telephoning  the 
competing  record  labels  to  inform  them  that  all  deals  are  off,  Jerry  is  signing  with  Pacific.  With  a  sigh  and 
a  few  new  grey  hairs  you  sink  down  in  your  chair  to  await  the  draft  long  form  recording  agreement  -  which 
arrives  one  month  later.  An  excerpt  of  the  royalty  provisions  are  attached  here  as  Appendix  A. 

QUESTIONS  [25  MARKS  &  20  MARKS  RESPECTIVELY] 

Please  note  that  you  may  answer  parts  1)  and  2)  separately  or  together.  You  must  provide  specific 

paragraph  number  references  in  your  answer  and  show  the  details  of  your  calculation. 

1.  What  is  the  royalty  "penny  rate”  payable  on  a  CD  copy  of  the  First  Album  sold  on  Top  Line 
through  Normal  Retail  Distribution  Channels  pursuant  to  the  terms  of  Pacific  Record's  draft  Agreement? 
In  answering  this  question  you  may  assume  that  at  the  time  the  PPD  (the  “Published  Price  to  Dealers”  - 
also  known  as  the  “box-lot  price")  for  CDs  retailing  at  $17.98  was  $11.41  in  the  United  States.  You  may 
disregard  the  implication  of  taxes  in  your  response. 

2.  How  would  you  mark  up  the  relevant  royalty  calculation  provisions  of  the  draft  long  form  to 
address  the  issues  raised  in  working  through  your  calculation  in  part  1)? 


PART  TWO  -  30  MARKS 

Lisa,  an  experienced  documentary  producer,  comes  to  your  office  to  see  you  about  a  potential  new 
project.  She  has  been  closely  following  the  story  of  Colonel  Russell  Wiliams,  the  Commander  of  the 
Canadian  Forces  Trenton  Base  in  Belleville,  Ontario,  who  has  been  charged  with  first-degree  murder  in 
the  deaths  of  two  women.  Colonel  Wiliams  is  a  highly  decorated  officer  who  had  served  with  distinction 
for  several  years.  Police  detectives  working  the  file  are  reviewing  all  cold  cases  of  missing  and  slain 
women  at  every  military  posting  at  which  Colonel  Wiliams  has  served  during  his  23-year  career  and  Lisa 
believes  it  is  a  fascinating  story.  Lisa  has  met  with  a  local  writer  for  the  Belleville  Press,  Andy  Olsen,  who 
has  been  writing  stories  about  the  case  and  is  now  writing  a  book.  Her  friend,  Kirk,  an  experienced  writer, 
is  working  on  a  screenplay.  Lisa  has  met  with  The  National  Film  Board  and  has  also  spoken  with 
representatives  of  several  television  networks  including  CTV,  CBC  and  Global  in  Canada  and  CBS,  NBC, 
ABC  and  Fox  in  the  U.S.  She  has  also  met  with  Canadian  film  distributor,  Maple  Pictures,  about  the 
production  being  released  in  theatres  in  Canada.  She  asks  you  about  Canadian  and  Ontario  film  tax 
credits  and  whether  you  know  anyone  at  The  Sundance  Channel. 

QUESTIONS  (5  MARKS  EACH) 

Please  make  sure  to  explain  the  rationale  for  each  of  vour  answers.  Note  that  there  is  no  one  “correct" 

answer  so  your  reasoning  is  important. 

1.  What  rights  does  Lisa  need  to  secure,  and  from  whom,  in  order  to  develop  and  produce  her 
documentary  production? 

2.  Does  she  need  to  obtain  the  permission  of  Colonel  Russell  Wiliams?  If  so,  why  and  if  not,  why 
not? 

3.  Does  she  need  to  obtain  the  permission  of  Andy  Olsen?  If  so,  why  and  if  not,  why  not? 
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What  potential  sources  of  production  financing  are  available? 


5.  Is  it  possible  to  license  rights  to  the  production  to  both  a  Canadian  broadcaster  and  an  American 
broadcaster? 

6.  Could  the  production  also  be  released  theatrically  in  Canada?  If  so,  would  that  likely  be  before  or 
after  it  is  released  on  television? 


PART  THREE  -  25  MARKS 

During  the  2010  Superbowl,  US  online  investment  firm  “E-Trade”  debuted  a  new  advertisement  in  its 
‘talking  baby'  series.  The  ads  use  film  of  babies  sitting  in  high  chairs  facing  the  camera,  with  voiceover 
dialogue  from  adult  actors.  Computer  effects  are  used  to  alter  the  babies’  mouths  so  that  it  appears  that 
they  are  in  fact  speaking  like  adults.  The  ads  have  been  used  to  great  success  over  the  past  several 
years. 

In  the  2010  version  of  the  ad,  a  baby  boy  is  portrayed  as  apologizing  to  his  girlfriend  via  online  video  chat 
for  failing  to  call  her  the  night  before.  The  baby  girl  responds "...  and  that  milkaholic  Lindsay  wasn’t 
over?”.  Suddenly,  another  cute  but  generic-looking  baby  girl  sticks  her  head  in  the  frame  next  to  the  boy 
and  says  “Milk-a-what???" 

While  the  connection  between  talking  (and  apparently  dating)  babies  to  investing  online  may  seem 
tenuous  at  best,  these  ads  are  proving  to  have  real-world  effects. 

Actor  and  musician  Lindsay  Lohan  -  who  has  had  numerous  run-ins  with  the  press  and  the  law  over 
alleged  alcohol  and  drug  problems  -  commenced  a  $100m  lawsuit  against  E-Trade  following  the  airing  of 
the  Superbowl  ad.  Lohan’s  lawyer,  Stephanie  Ovadia,  claims  that  Lindsay  Lohan  is  so  well-known  that 
she  can  go  by  just  a  single  name  -  Lindsay  -  and  everyone  knows  who  “Lindsay"  is.  The  lawsuit 
contends  that  E-Trade  is  misappropriating  Lohan’s  personality. 

QUESTIONS  (10  MARKS  &  15  MARKS,  RESPECTIVELY) 

1 .  If  this  lawsuit  were  brought  in  Ontario,  what  do  you  think  the  outcome  would  be? 

2.  Regardless  of  the  current  state  of  the  law,  what  do  you  think  the  outcome  should  be?  How  would 
you  alter  the  law  in  order  to  achieve  your  desired  result? 
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APPENDIX  I 

EXCERPTED  ROYALTY  PROVISIONS 
From  Long  Form  Recording  Agreement 
Pacific  Records,  Inc.  w.  Jerry  Sizzler 

RECORDING  AGREEMENT 

Pacific  Records,  Inc. 

555  Pacific  Boulevard 
Suite  2400 

Los  Angeles,  California 

Dated: 

Jerry  Sizzler 
434  Greene  Street 
Apartment  210 
New  York,  New  York 

The  following  constitutes  our  agreement: 


9.  Royalties 

(a)  Conditional  upon  your  full  performance  of  all  the  material  terms  hereof,  we  shall  pay  you  on  Net 
Sales  of  Phonograph  Records  embodying  Masters  a  royalty  computed  by  multiplying  the 
Suggested  Retail  List  Price  ("SRLP")  less  the  deductions  hereafter  provided  by  the  applicable 
royalty  rate  set  forth  below: 

(i)  On  Top  Line  Records  sold  through  Normal  Retail  Distribution  Channels  in  the  United 
States  the  royalty  rate  shall  be: 

(1)  Fourteen  (14%)  percent  on  the  First  and  Second  Album,  fifteen  (15%)  percent  on 
the  Third  and  Fourth  Album  and  sixteen  (16%)  percent  on  the  Fifth  and  Sixth 
Album. 

(b)  Notwithstanding  the  foregoing: 

(i)  On  Phonograph  Records  sold  through  a  direct  mail  or  mail  order  distribution  method 
(including,  without  limitation,  through  so-called  “record  clubs”),  through  retail  stores  in 
connection  with  special  radio  or  television  advertisements  (sometimes  referred  to  as  “key 
outlet  marketing”),  or  through  any  combination  of  the  foregoing,  the  royalty  rate  shall  be 
one-half  (1/2)  of  the  otherwise  applicable  royalty  rate;  provided,  however,  on  those 
Phonograph  Records  manufactured  and  sold  by  a  licensee  of  ours,  your  royalty  shall  be 
an  amount  equal  to  fifty  (50%)  percent  of  the  Net  Royalty  from  the  sale  of  those 
Phonograph  Records. 
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(ii)  On  Phonograph  Records  sold  for  use  as  premiums  or  in  connection  with  the  sale, 
advertising,  or  promotion  of  any  other  product  or  service  (it  being  understood  that  no 
such  Phonograph  Record  embodying  solely  Masters  shall  be  sold  by  us  in  the  United 
States  without  your  prior  written  consent),  the  royalty  rate  shall  be  one-half  (1/2)  of  the 
otherwise  applicable  royalty  rate  and  the  SRLP  of  those  Phonograph  Records  shall  be 
deemed  to  be  an  amount  equal  to  the  monies  actually  received  by  us  from  the  sale  of 
those  Phonograph  Records,  unless  manufactured  and  sold  by  a  licensee  of  ours,  in 
which  event  the  SRLP  shall  be  deemed  to  be  the  price  used  by  that  licensee  in 
accounting  to  us. 

(iii)  On  Mid-Price  Records  the  royalty  rate  shall  be  three-fourths  (3/4)  of  the  otherwise 
applicable  royalty  rate,  and  on  Budget  Records  the  royalty  rate  shall  be  one-half  (1/2)  of 
the  otherwise  applicable  royalty  rate. 

(iv)  On  Phonograph  Records  sold  to  the  United  States  Government,  its  subdivisions, 
departments  or  agencies  (including  Phonograph  Records  sold  for  resale  through  military 
facilities)  or  to  educational  institutions  or  libraries,  the  royalty  rate  shall  be  one-half  (1/2) 
of  the  otherwise  applicable  royalty  rate. 

(v)  On  Long-Play  Singles  and  on  EPs  the  royalty  rate  shall  be  two-thirds  (2/3)  of  the 
otherwise  applicable  royalty  rate  for  LPs. 

(vi)  On  Multiple  LPs,  the  royalty  rate  shall  be  the  lesser  of:  (A)  the  otherwise  applicable 
royalty  rate  and  (B)  the  otherwise  applicable  royalty  rate  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  SRLP  of  the  Multiple  LP  and  the  denominator  of  which  is  the 
product  of  the  SRLP  of  a  top-line  Conventional  single-disc  LP  and  the  number  of  discs 
contained  in  the  Multiple  LP. 

(vii)  On  Digital  Records  (other  than  the  Sony  Mini  Disc,  the  Digital  Compact  Cassette  (DCC) 
or  DAT  or  other  New  Medium  Record),  the  royalty  rate  shall  be  eighty  (80%)  percent  of 
the  otherwise  applicable  royalty  rate. 

(viii)  On  Masters  licensed  by  us  to  non-affiliated  licensees  on  a  flat-fee  basis  for  their 
manufacture  and  sale  of  Phonograph  Records  or  for  any  other  uses,  your  royalty  shall  be 
an  amount  equal  to  fifty  (50%)  percent  of  the  Net  Flat-Fee  from  the  sale  of  those 
Phonograph  Records  or  from  those  other  uses  of  the  Masters. 

(ix)  With  respect  to  records  sold  via  television  and/or  radio  advertisements  through  mail 
order,  telephone  order  or  special  retail  outlets  (such  as  “K-Ter  type  packages),  by  our 
licensees,  the  royalty  shall  be  one-half  (1/2)  of  the  net  receipts  received  by  us  from  our 
licensees  less  any  royalties  payable  to  producers  or  other  royalty  participants  with 
respect  to  such  sales.  Notwithstanding  the  foregoing,  in  the  event  that  we  shall  sell 
records  directly  (and  not  through  licensees)  via  television  and/or  radio  advertisements 
through  mail  or  phone  order  in  the  United  States,  then  such  sales,  for  purposes  of  this 
paragraph,  shall  be  deemed  sales  through  normal  retail  channels  and,  accordingly,  you 
shall  be  paid  royalties  with  respect  thereto  in  accordance  with  paragraph  9  (a)  (i)  hereof 
but  only  with  respect  to  eighty-five  (85%)  percent  of  such  net  sales.  We  agree  that  the 
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intention  of  the  foregoing  sentence  is  that  you  shall  be  paid  the  same  amount  with 
respect  to  each  record  actually  distributed  in  the  manner  described  therein  as  you  are 
paid  with  respect  to  all  records  shipped  (including  for  such  purpose  all  records  shipped  as 
so  called  regular  Album  free  goods,  but  excluding  so  called  special  Album  free  goods) 
through  normal  retail  channels  in  the  United  States. 

(x)  In  the  event  that  we  shall  sell  or  license  third  parties  to  sell  "records"  via  telephone, 
satellite,  cable  or  other  direct  transmission  to  the  consumer  over  wire  or  through  the  air, 
such  sales  shall  be  deemed  sales  of  such  “records”  through  normal  retail  channels  for  all 
purposes  and,  accordingly,  you  shall  be  paid  royalties  with  respect  thereto  at  the  rates 
and  in  the  manner  set  forth  in  paragraph  9  (a),  as  applicable,  but  with  respect  to  any  such 
sales  in  the  United  States  royalties  shall  only  be  paid  with  respect  to  eighty-five  (85%) 
percent  of  such  sales.  For  purposes  of  calculating  royalties  payable  in  connection  with 
such  sales,  the  SRLP  of  such  “records”  shall  be  deemed  to  be  the  then  current  SRLP  of 
tape  copies  of  such  records,  and  the  same  packaging  deduction  shall  be  made  for  such 
sales  in  accordance  with  paragraph  9  (c)  (iii)  (2)  as  is  applicable  to  tape  copies  of  such 
records.  We  agree  that  the  intention  of  this  subparagraph  is  that  you  shall  be  paid  the 
same  amount  with  respect  to  each  “record"  actually  distributed  in  the  manner  described 
herein  as  you  are  paid  with  respect  to  all  records  sold  through  normal  retail  channels  in 
the  United  States. 

(xi)  On  Masters  licensed  by  us  to  non-affiliated  licensees  on  a  royalty  basis  for  their 
manufacture  and  sale  of  Phonograph  Records  in  the  United  States,  your  royalty  shall  be 
an  amount  equal  to  one-half  (1/2)  of  the  Net  Royalty  from  the  sale  of  those  Phonograph 
Records. 

(xii)  On  Masters  promoted  or  advertised  by  means  of  paid  television  or  radio  advertising  in  the 
Territory  outside  of  the  United  States,  your  royalty  shall  be  one-half  (1/2)  of  the  otherwise 
applicable  royalty. 

(xiii)  Notwithstanding  any  provision  to  the  contrary  contained  herein,  the  royalty  rate  for  each 
country  of  the  Territory  in  respect  of  net  sales  through  normal  retail  channels  of  copies  of 
any  record  in  any  New  Medium  shall  be  Seventy  (70%)  percent  of  the  otherwise 
applicable  royalty  rate.  Except  as  provided  to  the  contrary  in  this  paragraph  9  (b)  (xiii),  the 
royalty  payable  hereunder  in  respect  of  Net  Sales  of  any  record  in  any  New  Medium  shall 
be  prorated,  reduced,  computed  and  paid  in  accordance  with  the  provisions  of  this 
agreement.  As  used  herein,  a  record  in  a  "New  Medium”  means  a  record  in  any  medium 
which  is  not  in  general  commercial  distribution  in  the  United  States  as  of  the  date  hereof. 

(c)  Notwithstanding  the  foregoing: 

(i)  No  royalties  shall  be  payable  on  Phonograph  Records  furnished  as  free  or  bonus 
Phonograph  Records  to  members,  applicants,  or  other  participants  in  any  record  club  or 
other  direct  mail  distribution  method;  on  Phonograph  Records  distributed  for  promotional 
purposes  to  radio  stations,  television  stations  or  networks,  record  reviewers,  or  other 
customary  recipients  of  promotional  Phonograph  Records;  on  so-called  "promotional 
sampler"  Phonograph  Records;  on  Phonograph  Records  sold  as  scrap  or  as  “cut-outs"; 
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or  on  Phonograph  Records  (whether  or  not  intended  for  sale  by  the  recipient)  furnished 
on  a  no  charge  or  free  basis  (such  as,  but  not  limited  to  Phonograph  Records  commonly 
described  in  the  record  industry  as  “free  goods"  or  “freebies")  or  sold  at  less  than  fifty 
(50%)  percent  of  their  regular  wholesale  price  to  distributors,  sub-distributors,  dealers,  or 
others,  whether  or  not  the  recipient  thereof  is  affiliated  with  us. 

(ii)  Royalties  on  Phonograph  Records  (whether  or  not  intended  for  sale  by  the  recipient)  sold 
at  a  discount  to  distributors,  sub-distributors,  dealers,  or  others,  whether  or  not  affiliated 
with  us  (except  for  Phonograph  Records  sold  at  less  than  fifty  (50%)  percent  of  their 
regular  wholesale  price,  for  which  no  royalties  are  payable  hereunder)  shall  be  reduced  in 
the  same  proportion  as  the  regular  wholesale  price  of  those  Phonograph  Records  is 
reduced  on  those  sales. 

(iii)  (1)  For  purposes  of  computing  royalties,  there  shall  be  deducted  from  the  SRLP  (or 

other  applicable  price,  if  any,  upon  which  royalties  are  calculated)  of  Phonograph 
Records  hereunder  an  amount  equal  to  any  excise,  sales,  value  added,  or 
comparable  or  similar  taxes  actually  included  in  the  price. 

(2)  For  purposes  of  computing  royalties,  there  shall  be  deducted  from  the  SRLP  (or 
other  applicable  price,  if  any,  upon  which  royalties  are  calculated)  of  Phonograph 
Records  hereunder  an  amount  equal  to  ten  (10%)  percent  thereof  for  Singles 
(other  than  so-called  cassette  singles)  packaged  in  colour  or  other  special  printed 
sleeves,  and  for  LPs,  EPs,  Mini-LPs  and  Long  -Play  Singles  in  disc  form 
packaged  in  our  standard  single  fold  jackets  without  any  special  elements  (such 
as,  but  not  limited  to,  plastic,  cardboard,  or  printed  inner  sleeves,  inserts,  or 
attachments);  fifteen  (1 5%)  percent  thereof  for  all  other  LPs,  EPs,  Mini-LPs  or 
Long-Play  Singles  in  disc  form  (other  than  in  a  gate  fold  sleeve),  and  for  all  other 
Phonograph  Records  in  disc  form;  twenty  (20%)  percent  thereof  for  all 
Phonograph  Records  in  tape,  cartridge,  cassette  (including  so-called  cassette 
singles)  or  reel  to  reel  form  which  are  packaged  in  standard  norelco  type  boxes 
only  (whether  embodying  sound  alone  or  sound  accompanied  by  visual  images), 
and  for  Home  Audio-Visual  Devices  in  disc  form,  and  twenty-five  (25%)  percent 
for  Compact  Discs,  Digital  Records,  for  all  phonograph  records  in  tape  form 
packaged  in  or  with  anything  other  than  standard  norelco  type  boxes  for  all  LPs, 
EPs  or  Long  Play  Singles  packaged  in  a  gate  fold  sleeve  and  for  all  other 
recorded  devices  other  than  discs. 

(iv)  Royalties  shall  be  computed  and  paid  upon  eighty-five  (85%)  percent  of  Net  Sales  for 
which  payment  has  been  received;  provided,  however,  that  if  any  licensee  distributing 
Phonograph  Records  hereunder  through  record  clubs  or  other  methods  of  mail  order 
distribution  shall  compute  and  pay  royalties  to  us  on  those  Phonograph  Records  on  less 
than  eighty-five  (85%)  percent  of  Net  Sales,  your  royalties  hereunder  on  those 
Phonograph  Records  shall  be  computed  and  paid  on  the  same  percentage  of  sales  as 
that  licensee  shall  utilize  in  computing  and  paying  to  us  royalties  on  those  Phonograph 
Records. 
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(v)  Phonograph  Records  distributed  in  the  United  States  by  any  of  our  affiliated  branch 
wholesalers  shall  be  deemed  sold  for  the  purposes  of  this  Contract  only  if  sold  by  that 
affiliated  branch  wholesaler  to  one  of  its  independent  third  party  customers. 

(d)  We  may  at  any  time  elect  to  utilize  a  different  method  of  computing  royalties  from  that  specified 
above  so  long  as  such  method  or  methods  are  applicable  to  substantially  all  persons  similarly 
engaged  by  use  and  provided  that  no  such  method  reduces  the  net  monies  due  you.  In  the  event 
that  we  shall  no  longer  designate  an  SRLP  for  records  hereunder  in  any  particular  configuration 
(e.g.,  vinyl  disc  albums,  cassette  tape  albums,  7-inch  single  records,  12-inch  single  records, 
compact  discs,  Mini-LPs)  and  price  category  (e.g.,  full-price  mid-price  and  budget  records)  in  the 
United  States,  then  for  the  purpose  of  computing  royalties  hereunder  with  respect  to  sales  of 
records  in  such  configuration  and  price  category  through  nonnal  retail  channels  in  the  United 
States,  the  SRLP  of  such  records  in  such  configuration  and  price  category  shall  be  deemed  to  be 
a  dollar  amount  computed  by  multiplying  our  price  to  sub-distributors  (before  consideration  of  any 
discount  resulting  from  the  distribution  of  Free  Goods)  for  such  records  in  such  configuration  and 
price  category  by  a  fraction,  the  numerator  of  which  is  the  SRLP  for  the  majority  of  our  records  in 
such  configuration  and  price  category  as  of  the  date  when  we  cease  to  designate  an  SRLP  for 
records  in  such  configuration  and  price  category,  and  the  denominator  of  which  is  our  price  (or 
our  distributor’s  price)  to  sub-distributors  for  the  majority  of  our  records  in  such  configuration  and 
price  category  as  of  the  date  when  we  cease  to  designate  an  SRLP  for  records  in  such 
configuration  and  price  category  (before  consideration  of  any  discount  resulting  from  the 
distribution  of  Free  Goods). 


20.  DEFINITIONS 

The  following  words  shall,  where  the  context  allows,  have  the  following  meanings  whether  such 
words  shall  appear  in  lower  case  or  with  the  first  letter  of  each  word  capitalized  (the  foregoing  shall  apply 
to  all  other  defined  terms  used  herein): 

(a)  The  term  "Budget  Record"  shall  mean  a  Phonograph  Record  which  bears  an  SRLP  in  any 
particular  configuration  in  the  country  in  question  which  is  sixty-six  and  two-thirds  (66-2/3%) 
percent  or  less  of  the  SRLP  of  the  majority  of  our  (or  our  affiliates  or  licensees)  then-current 
newly-released  top-price  records  in  such  configuration. 

(b)  The  words  “Digital  Record”  shall  mean  a  record  the  signals  of  which  are  encoded  and  decoded  by 
so-called  “digital’  technology  whether  now  known  or  hereafter  devised  as  opposed  to  so-called 
“analog”  technology,  and  shall  include  without  limitation  Compact  Discs,  Digital  Audio  Tape 
records  and  Digital  Compact  Cassettes. 

(c)  The  term  “EP”  or  “Mini-LP"  shall  mean  a  12-inch  33-1/3  rpm  or  45  rpm  disc  Phonograph  Record, 
or  its  tape,  Digital  Record  or  New  Medium  equivalent,  embodying  no  fewer  than  four  (4)  Musical 
Compositions  and  no  more  than  six  (6)  Musical  Compositions. 

(d)  The  term  “Long-Play  Single”  shall  mean  a  12-inch  33-1/3  rpm  or  45  rpm  disc  Phonograph 
Record,  or  its  tape,  Digital  Record  or  New  Medium  equivalent,  embodying  no  more  than  three  (3) 
Musical  Compositions. 
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(e)  The  terms  "LP"  and  "album”  shall  mean  a  12-inch  33-1/3  rpm  long-playing  disc  Phonograph 
Record  of  no  fewer  than  thirty-five  (35)  minutes  in  duration,  or  its  tape,  Digital  Record  or  New 
Medium  equivalent,  and,  where  the  context  requires,  Masters  sufficient  to  constitute  a  12-inch 
33413  long-playing  disc  Phonograph  Record  of  no  fewer  than  thirty-five  (35)  minutes,  or  its  tape 
equivalent. 

(f)  The  term  "Master  Recording”  shall  mean  every  form  of  recording  (whether  now  known  or 
unknown),  embodying  sound  alone,  or  sound  accompanied  by  visual  images,  which  may  be  used 
in  the  recording,  production  or  manufacture  of  Phonograph  Records. 

(g)  The  term  "Master”  shall  mean  a  Master  Recording  embodying  the  performances  of  the  Artist 
recorded  hereunder. 

(h)  The  term  “Mid-Priced  Record"  shall  mean  a  Phonograph  Record  bearing  an  SRLP  in  any 
particular  configuration  in  the  country  in  question  in  excess  of  sixty-six  and  two-thirds  (66-  2/3%) 
percent  of  the  SRLP  of  the  majority  of  our  (or  our  licensees  or  affiliates,  as  applicable)  then- 
current,  newly  released  top-price  records  in  such  configuration  but  not  more  than  the  greater  of  (i) 
eighty  (80%)  percent  of  the  SRLP  of  our  (or  our  affiliates  or  licensees,  as  applicable)  then  current 
newly-released  top-price  records  in  such  configuration,  or  (ii)  Two  ($2.00)  Dollars  (or  the  local 
currency  equivalent  thereof  less  than  the  SRLP  of  the  majority  of  our  (or  our  licensees  or 
affiliates,  as  applicable),  then  current  newly-released  records  in  such  configuration. 

(i)  The  term  “Multiple  LP”  shall  mean  a  single  package  containing  two  (2)  or  more  LPs,  or  their  tape, 
Digital  Record  or  New  Medium  equivalent,  which  is  sold  as  a  single  unit,  and,  where  the  context 
requires,  Master  Recording  sufficient  to  constitute  a  single  package  containing  two  (2)  or  more 
LPs,  or  their  tape,  Digital  Record  or  New  Medium  equivalent,  which  is  sold  as  a  single  unit. 

(j)  The  terms  “Net  Royalty,”  “Net  Flat-Fee”  or  "Net  Receipts"  shall  mean  the  royalty,  flat-fee,  or 
receipt  as  the  case  may  be,  received  by  us  from  a  person,  firm  or  corporation  from  the 
exploitation  by  that  person,  firm  or  corporation  of  rights  in  those  Masters,  less  all  "out-of-pocket” 
costs  paid  or  incurred  by  us  in  connection  with  the  exploitation  of  those  rights  and  the  collection  of 
those  monies  (it  being  understood  that  such  costs  shall  not  include  our  overhead),  less  all  taxes 
actually  paid  and  adjustments  and  less  all  royalties  or  other  sums  payable  by  us  to  any  person, 
firm  or  corporation  in  connection  with  the  exploitation  of  those  rights,  except  for  royalties  or  other 
sums  payable  to  producers  of  those  Masters,  which  shall  be  borne  solely  by  you. 

(k)  The  term  “Net  Sales"  shall  mean,  in  the  case  of  sales  of  records  by  us  and  our  licensees,  eighty- 
five  (85%)  percent  of  the  aggregate  number  of  LPs  sold  for  which  we  have  been  paid  or  credited 
and  seventy-seven  (77%)  percent  of  the  aggregate  number  of  Singles  sold  for  which  we  have 
been  paid  or  credited,  in  each  applicable  royalty  category,  after  deducting  returns,  reserves 
against  anticipated  returns,  rebates  and  credits  on  records  returned  in  each  royalty  category  (it 
being  understood  that  the  “reserves”  referred  to  in  this  subparagraph  are  not  in  addition  to  those 
referred  to  in  subparagraph  10  (a)). 

(l)  The  term  "Net  Sales  through  Normal  Retail  Distribution  Channels"  shall  refer  to  Net  Sales  of 
Phonograph  Records  hereunder  through  us  or  our  principal  distributor  in  the  country  in  question 
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(m)  for  resale  through  record  or  other  retail  stores  for  which  a  royalty  is  payable  hereunder  (and, 
without  limiting  the  generality  of  the  foregoing,  shall  exclude  sales  or  distributions  referred  to  in 
paragraphs  9  (b)  (i),  (ii),  (iv),  (ix)and  (xii)  above). 

(n)  The  terms  “Phonograph  Record”  and  "Record”  shall  mean  every  form  of  reproduction  (whether 
now  known  or  unknown),  embodying  sound  alone,  or  sound  accompanied  by  visual  images, 
distributed  primarily  for  home  use,  school  use,  juke  box  use,  and  use  in  means  of  transportation, 
including,  without  limitation,  discs  of  any  speed  or  size,  reel-to-reel  tapes,  cartridges,  cassettes, 
or  other  pre-recorded  tapes. 

(o)  The  terms  “Suggested  Retail  List  Price"  and  “SRLP”  shall,  except  as  otherwise  herein  provided, 
mean: 

(i)  On  Phonograph  Records  (other  than  Digital  Records)  sold  in  the  United  States,  whenever 
we  or  our  licensees  are  able  to  and  do  specify  a  retail  price  at  which  records  are  to  be 
sold  to  members  of  the  public,  such  retail  price  as  may  be  specified  by  us,  exclusive  of 
any  sales  taxes  which  may  be  included,  if  any,  in  such  price. 

(ii)  On  Phonograph  Records  sold  outside  of  the  United  States  by  or  through  our  licensees  or 
affiliates  (except  as  otherwise  herein  provided),  an  amount  equal  to  one  hundred  thirty 
(130%)  percent  of  our  licensees’  or  affiliates’,  as  applicable,  published  price  to  dealers  of 
each  such  Phonograph  Record  (or  if  no  such  published  price  exists,  then  an  amount 
equal  to  one  hundred  thirty  (1 30%)  percent  of  the  actual  price  charged  to  dealers  for  the 
majority  of  such  Phonograph  Records  by  our  licensees  or  affiliates,  as  applicable)  less 
value  added  tax  or  any  other  applicable  sales  tax  or  similar  taxes  and/or  levies  and/or 
duties  which  form  a  recognizable  distinct  element  in  the  price  and  which  are  recovered  as 
part  of  the  selling  price  to  dealers  from  the  inception  of  production  thereof  up  to  and 
including  the  ultimate  sale  thereof  to  such  dealer. 

Notwithstanding  the  foregoing  to  the  contrary,  on  sales  of  Digital  Records  (or  other  New 
Medium  Records)  in  the  United  States,  the  SRLP  shall  mean  with  respect  to  a  particular 
Digital  Record  or  New  Medium  Record,  in  the  case  of  sales  by  our  manufacturer  an 
amount  equal  to  one  hundred  thirty  (130%)  percent  of  the  manufacturer’s  box-lot  price  to 
dealers  or  our  manufacturer’s  box-lot  price  to  independent  distributors  and  military 
exchanges  on  sales  to  those  classes  of  customers. 

(p)  The  term  "Top  Line  Record”  shall  mean  a  Phonograph  Record  bearing  an  SRLP  in  any  particular 
configuration  in  the  country  in  question  in  excess  of  eighty  (80%)  percent  of  the  SRLP  of  the 
majority  of  our  (or  our  licensees  or  affiliates,  as  applicable)  then-current,  newly  released  top-price 
records  in  such  configuration. 


***  THE  END  *** 


1033 


